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ABSTRACT: The General Agreement on Trade in Services (GATS), created under the aus-
pices of the World Trade Organization, aims to regulate measures affecting international
trade in services—including health services such as health insurance, hospital services,
telemedicine, and acquisition of medical treatment abroad. The agreement has been the
subject of great controversy, for it may affect the freedom with which countries can change
the shape of their domestic health care systems. We explain the rationale behind the
agreement and discuss its scope. We also address the major controversies surrounding the
GATS and their implications for the U.S. health care system.

E
ver s ince the demonstrat ions in late 1999 against the World Trade
Organization (WTO) in Seattle, many Americans have become attuned to
the controversial effects of globalization. Those concerned about health

have largely directed their attention to the WTO’s Trade-Related Aspects of Intel-
lectual Property Rights (TRIPS) agreement, focusing on the ways in which the
agreement might prevent developing countries from acquiring essential medicines
such as antiretroviral drugs for HIV/AIDS treatment. However, another WTO
agreement may also be important for health policy: the General Agreement on
Trade in Services (GATS). The GATS is designed to regulate measures affecting in-
ternational trade in services—including health services such as health insurance,
hospital services, telemedicine, and acquisition of medical treatment abroad. The
agreement has been the subject of great controversy, for it may affect the freedom
with which countries can change the shape of their domestic health care systems.

Critics have charged that the GATS requires privatization of health services,
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prevents governments from regulating players in the health sector, and generally
hinders countries’ ability to determine the shape of their domestic heath care sys-
tems democratically.1 This recent severe criticism of the GATS has raised the pros-
pect of adverse consequences of WTO agreements for developed countries and
has sparked concerns that the GATS could diminish Americans’ freedom to
change the shape of their health care system.

In this paper we show that there is little clear evidence of such adverse conse-
quences, given the conditions presently existing under the GATS. However, the
U.S. role in further specifying the agreement, as well as the additional commit-
ments the United States makes, will determine the GATS’ ultimate impact on the
U.S. health care system. It is therefore important for U.S. health policymakers to be
aware of, and to influence, any future agreements that the United States makes as
part of its trade negotiations. One important aim of this paper is to provide back-
ground information on the GATS that will enable health policymakers to play a
constructive role in future trade negotiations.

The Rationale Behind The GATS
The GATS, negotiated by some 120 governments throughout the world, came

into force in 1995.2 Analogous to treaties that promote free trade in goods, the
GATS aims to create a favorable climate for trade in services and thereby to pro-
mote efficiency and economic growth. It does so by allowing countries to make
binding commitments to reduce various trade barriers. For many, the idea of ser-
vices’ being traded across borders might seem strange. Unlike trade in goods, the
exchange of a service between provider and consumer is naturally thought of as
taking place across a short distance. However, as technology has advanced, educa-
tion, finance, technology, and health services have entered the global marketplace.

International trade in health care services is only beginning. Already, through
telemedicine, doctors in one country can read x-rays and make diagnoses for pa-
tients living elsewhere. Telesurgery allows doctors to perform surgery on a patient
in an entirely different location. In a world where technology and medical exper-
tise are increasingly more widely distributed, opportunities to acquire cheap and
yet comparable treatment from physicians abroad may soon abound. As U.S. medi-
cal costs rise, with physician fees constituting the bulk of these costs, there is rea-
son to think that insurance companies may take advantage of this opportunity.

The GATS will regulate all existing and future trade in health services. The
agreement covers health services that fall within one of the four different modes of
supply it defines: (1) cross-border trade (for example, a U.S. physician makes a
telediagnosis of a U.K. patient); (2) consumption abroad (for example, a U.S. resi-
dent goes to Canada to obtain health services); (3) commercial presence (for ex-
ample, a resident of India obtains health services from a hospital owned in the
United States but located in India); and (4) the presence of natural persons (for
example, a surgeon from Thailand performs an operation in the United States).
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While these are only a few examples, they nevertheless show that a wide range of
existing and potential trade in health services falls within the agreement’s scope.

Rules Of The GATS
The GATS contains two kinds of rules: conditional and unconditional. The con-

ditional rules apply to a given service sector only if a country has formally and ex-
plicitly committed to maintaining a certain degree of openness to trade in that
sector. The unconditional rules apply to all of a country’s service sectors, simply
by virtue of its having signed the GATS.

Of the various unconditional rules that apply to all trade in services, two are
most important. First, members must not discriminate between suppliers from
different countries. Under the so-called Most-Favored-Nation (MFN) Treatment
clause, a country must instead apply the same conditions and privileges to service
suppliers from all countries. For example, a country cannot allow only French in-
surance companies to enter the insurance market while disallowing Swiss com-
petitors. Second, countries must maintain transparency with regard to their trad-
ing practices. Specifically, they must inform other members and the Council for
Trade in Services about any new laws or changes to existing laws and regulations
that might substantially affect trade in services covered by their specific commit-
ments under the GATS.3

The GATS allows individual countries to decide which sectors, and which
subsectors within them, they want to commit to the conditional rules, which are
more specific and demanding than the unconditional rules. This allows countries
to decide what degree of openness to trade they wish to maintain in a particular
service area. Countries vary both in the number and choice of sectors or subsec-
tors they have committed and in the degree of openness to trade they have agreed
to maintain in committed sectors.

This variation can be seen in the commitments countries have made within the
four health subsectors: medical and dental services, services provided by medical
personnel, hospital services, and other health and human services. Canada has not
made any health services commitments, and the United States has made only one
commitment in the hospital services sector. By contrast, least-developed coun-
tries such as Burundi, Sierra Leone, and Zambia have made commitments in three
or more health subsectors. In general, countries with government monopolies in
the health services sector, which either prohibit private suppliers or make private
entry commercially nonviable, have tended not to make health services commit-
ments under the GATS.4 On the other hand, health insurance is treated differently
under the GATS. It falls within the financial services sector, rather than the health
services sector. Overall, seventy-six WTO members (including the United States,
Mexico, Canada, and the European Union member states) have made commit-
ments in health insurance.5

When a country fully commits a given sector under the GATS, it accepts two
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types of legal obligations. First, it agrees to grant “market access” to foreign com-
petitors. This means refraining from establishing barriers to trade, such as quotas
that limit the number of providers of a given service (such as hospitals, physicians,
and insurance companies) or the volume of service supplied by each provider (in-
cluding number of beds, doctors, and consumers).6 Second, in fully committing a
sector, a country also agrees to treat foreign competitors no less favorably than it
treats service suppliers from its own country. For example, under this “national
treatment” provision, a county could not exclude foreign-owned hospitals from
subsidies or benefits created as part of domestic policy.7

However, countries also have the option of establishing limits on any market ac-
cess or national treatment commitments they make. For example, in the hospital
sector the United States has granted market access but has reserved the right to
establish “needs-based” quotas, which allow it to assess how many hospitals are
needed in a given area and to limit their number accordingly. Few countries have
made “full” commitments in the health service sector—that is, commitments
without any limitations.

In general, countries have tended to make commitments in sectors where for-
eign suppliers were already present, thus protecting the existing degree of open-
ness to trade, rather than committing themselves to greater liberalization. How-
ever, each commitment is part of a larger negotiated trade package. Thus, the
reasoning behind the commitments made in any given sector cannot be fully un-
derstood without looking at the broader negotiation process.

Controversies
Although the GATS is designed to bring about fair international trade in ser-

vices, it has its detractors. Some of the charges levied against the GATS are that it
inhibits governments from shaping their own health care systems, threatens gov-
ernment-funded or -provided health services, undermines domestic regulation,
and generally fails to allow governments to protect public health.8

Critics of the GATS cite different parts of the agreement as support for these
claims. Without discussing those parts of the agreement in detail, we address
three main questions at the heart of their criticisms: (1) How are public services
affected by the GATS? (2) Does the GATS impede countries’ ability to pursue na-
tional objectives by regulating services and service providers? (3) Does the GATS
unduly restrict the scope for states to determine the shape of their health care sys-
tems democratically?

� Status of public services under the GATS. A central question is whether
publicly provided health services are excluded from the agreement and its rules. Ar-
ticle I(3) of the GATS specifies that the agreement excludes services supplied in the
“exercise of governmental authority,” defined as services supplied neither “on a com-
mercial basis” nor “in competition with one or more service suppliers.” It is not clear
how these categories are to be interpreted. So while certain public health services
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clearly qualify for this exemption, it is unclear whether others do. Does the exemp-
tion still apply, for example, in health systems where government providers compete
with one another (like the United Kingdom’s) or where health insurance is supplied
competitively by a mix of for-profit and nonprofit administrators (like Germany’s)?

This vagueness in the rules leaves open the possibility that publicly provided
health services supplied within a broader market structure might not be exempt
from the GATS.9 Is this a reason for concern? Some experts emphasize that even if
public services are not exempt from the GATS, countries still retain the right to
regulate all providers, public as well as private.10 In essence, they contend that as
long as countries can regulate, the question of how widely the GATS applies is un-
important.

If governments can fully regulate service providers, there may indeed be little
cause to be concerned about the status of public services under the GATS. How-
ever, the question of the extent to which governments can regulate is itself contro-
versial.

� Governmental regulation. One of the most heated GATS controversies con-
cerns the extent to which the GATS allows governments to regulate health services
providers. The GATS preamble specifically recognizes “the right of members to reg-
ulate and to introduce new regulations in the supply of services within their territo-
ries to meet national policy objectives.” Nevertheless, many believe that Article VI
provides an opening through which legitimate domestic health policy objectives can
be sacrificed to trade imperatives. Critics charge that the GATS would “outlaw the
use of non-market mechanisms such as subsidization, universal risk pooling, soli-
darity, and public accountability in the funding and delivery of services.”11

Although it is controversial how free its signatories are to regulate, the GATS
seems to allow countries to impose domestic regulations on services, if they do so
in a nondiscriminatory way. For example, a country like the United States that
permits both foreign and domestic physicians to work in the health care system
could not, in the name of health, arbitrarily allow only physicians educated in
Country A to practice if their training was comparable to that of physicians from
Country B. What the United States could do is to require all physicians entering
the United States to pass a standard licensing examination, with those who
failed—even if this included everyone from Country A—being required to un-
dergo further training. Regulations designed to give preference to domestic sup-
pliers or to one particular trading partner, in ways not justified by the protection
of health, are not acceptable.

Article VI(4) of the agreement provides for the development of a test to ensure
that regulations are “not more burdensome than is necessary to ensure the quality
of services.” This so-called necessity test is meant to ensure that regulations are
“based on objective criteria such as competence and ability to supply a service”
and that licensing requirements are not used as a surreptitious means to restrict
trade in services. Thus, while the GATS recognizes a government’s obligation to
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protect the health of its citizens, the necessity test aims to ensure that govern-
ments do not “invoke health reasons as a pretext to evade substantive obligations,
without credible justification.”12

It is hard to say whether Article VI will seriously impede domestic regulation.
The simple reason is that the necessity test for which it provides has yet to be de-
veloped and tested. (In addition, very few cases arising from similar tests in other
WTO agreements have been brought before a WTO dispute settlement body.)13

Before a necessity test can be formally introduced, however, it has to be negoti-
ated, and each member state has to approve it. Policymakers concerned about the
influence of the GATS on domestic regulation should therefore remain attuned to
the negotiations surrounding the development of a test under Article VI.

Two issues in these negotiations are worthy of special attention. One is whether
the necessity test to be proposed will apply to all service sectors unconditionally
or merely to sectors in which a country has made specific commitments. The other
concerns where the burden of proof under the proposed test will lie—with the
country charged with unnecessarily restricting trade or with the country bringing
the charge to the WTO? The right to regulate would be less seriously threatened
by a necessity test that applied only to specifically committed sectors and also as-
signed the burden of proof to the plaintiff country.

� Imposition on national autonomy and democratic legitimacy. Finally, a
persistent criticism of the GATS has been that it impinges on national autonomy by
limiting the ways in which countries can structure domestic health care systems.
The premise underlying these critiques is that decision making about the structure
of domestic health systems should be left to each country on its own and should not
be restricted by rules or actors outside of that country.

Although it is true that the GATS limits the policies countries can maintain in
sectors committed under the agreement, countries themselves choose whether or
not to participate. Furthermore, countries that sign the agreement are still free not
to commit particular sectors, such as health or insurance, or to commit them only
partially. Consequently, the various obligations arising under the GATS are best
seen as ones that individual countries impose on themselves through their own
sovereign decisions. It is therefore incorrect to say that GATS obligations unduly
impede national autonomy.

Whether these obligations infringe upon the democratic legitimacy of a domes-
tic health system, however, is a separate question. Not all exercises of national sov-
ereignty are democratically legitimate, as the familiar example of a fully sovereign
dictatorship shows. Of course, some governments are obviously democratic—for
example, the U.S. government—and so it may be reasonable to assume that their
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ordinary legislative decisions are legitimate. Still, this assumption is not always
justified. Some decisions, even by Congress, are not regarded as legitimate unless
they are subjected to special forms of further democratic scrutiny—for example,
decisions to amend the Constitution (or to adopt it in the first place). Among
other reasons, these decisions are special because they remove certain matters
from ordinary legislative control and thereby restrict later exercises of legislative
power in ways that are then very difficult to undo.

At least some of the obligations imposed by the GATS are analogous to consti-
tutional obligations, as they similarly restrict later exercises of domestic legisla-
tive power in matters of fundamental importance (such as health), in ways that are
difficult to undo. To gain democratic legitimacy, therefore, sovereign commit-
ments under the GATS should also be subject to special forms of further demo-
cratic scrutiny, such as popular referenda or supermajoritarian ratification re-
quirements.

The original U.S. decision to sign the GATS was approved by Congress, along
with the other Uruguay Round agreements, in late 1994. None of these agreements
was formally ratified as a treaty, although the Senate did in fact give its approval
by more than the two-thirds majority that treaties require. The U.S. initial com-
mitments in specific sectors were approved as part of the same vote. Further U.S.
commitments to liberalize additional sectors under the GATS will likewise simply
be made by the U.S. Trade Representative, with the overall result of a negotiating
round being subject to the ordinary approval of Congress as a package deal.14

From the standpoint of democratic legitimacy, the Trade Representative’s
power to make (additional) commitments under the GATS should be subject to
some special form of democratic scrutiny, beyond the ordinary approval of Con-
gress. Since these commitments are precisely what triggers basic obligations un-
der the conditional rules of the GATS, decisions to make them should be regarded
as matters of fundamental importance, rather than as merely technical decisions.
They are on a par with the decision to sign the GATS in the first place.

Of course, the question of exactly what scrutiny decisions to make (further)
commitments under the GATS must receive to be democratically legitimate is one
that individual countries must answer for themselves. U.S. citizens and policy-
makers are the ones to determine—and so they should ask themselves—whether
the existing level of scrutiny of the U.S. Trade Representative’s powers is accept-
able. Although we focus on the GATS here, this issue is also relevant to other inter-
national agreements, insofar as they concern issues of fundamental importance
and similarly restrict the exercise of domestic legislative power.

Implications For The U.S. Health Care System
Having signed the GATS, the United States has undertaken its unconditional

obligations with respect to all service sectors of the economy, including health.
These obligations include those of transparency and nondiscrimination. Addi-
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tional obligations flow from the specific commitments the United States has
made—for example, to granting market access to foreign health insurance provid-
ers and to treating both domestic and foreign suppliers equally. The United States
has also agreed to withhold preferential national treatment and to grant market
access to hospital service providers, reserving the right to establish quotas on the
number of hospitals allowed to enter U.S. markets.15

The market access commitments are particularly important. Since the United
States has agreed to open the health insurance sector fully to foreign providers, it
cannot change its mind without cost. For example, should it decide to establish or
expand monopoly provision of health insurance services in areas formerly open to
foreign providers, it will be obligated to compensate countries whose trade in ser-
vices is harmed by this change. Compensation may take various forms. The United
States could liberalize equivalent service sectors in exchange, or, as a last resort,
the country whose providers are affected by the change could withdraw equiva-
lent market access from U.S. providers.

The commitment to treat foreign and domestic providers equally is also impor-
tant. Because the United States has not imposed any relevant national treatment
limitations on its commitments in the hospital and health insurance sectors, any
further subsidies it now makes must be extended equally to both foreign and do-
mestic suppliers should it decide to further subsidize insurers or hospitals.

The following case illustrates how these commitments could have practical im-
plications. Congress has recently enacted a major reform of the Medicare program.
In part, this reform opens the door to allowing private health insurance companies
(including foreign companies) to compete against the government insurance pro-
vider within the Medicare program. To begin with, competition will be allowed
on a pilot demonstration basis. But if private competition within Medicare is re-
tained after the demonstration period, the GATS will then restrict the United
States’ freedom to reverse course, should the reform come to be considered a mis-
take (as some now contend). In particular, if the United States wanted later to
eliminate competition that had become established within Medicare and thereby
to restore a government insurance monopoly for elderly Americans within
Medicare, it would likely be required under the GATS to provide compensation to
all countries whose health insurance firms were harmed by the reversal.

T
he actual impact of the gats on the U.S. health care system will be
largely determined by the way in which the agreement is further specified
and by future U.S. commitments. Health policymakers can play an active

role in shaping those future commitments. To ensure that the ambiguities in the
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agreement are resolved favorably, health policymakers should establish further re-
lationships with the U.S. Trade Representative. Furthermore, by ensuring that fu-
ture GATS commitments reflect the desired shape of the health care system, health
policymakers can avoid losing policy options later as a result of GATS commit-
ments that have been made unwittingly. An educated and active health care lobby
can also ensure that health sector commitments are not used as bargaining chips in
the broader trade negotiation process.

An earlier version of this paper was presented at the meeting, “Globalization, Justice, and Health,” convened by the
Clinical Center Department of Clinical Bioethics and the Fogarty International Center at the National Institutes
of Health (NIH), along with the World Health Organization, 3–4 November 2003, in Washington, D.C. The
opinions expressed here are the authors’ own, and they reflect no position or policy of the NIH, the U.S. Public
Health Service, or the U.S. Department of Health and Human Services.
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